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DEA S ON AND CRDER
O January 28, 1983, the Agricultural Labor Rel ati ons Board

(ALRB or Board) received a stipulation and statenent of facts entered
into by all parties to this nmatter, including General (ounsel, Respondent
W G Pack, Jr., and Charging Party Uhited FarmVWrkers of Anerica, AFL-
AQO (W , wherein the parties agreed to transfer this matter to the
Board for findings of fact, conclusions of |aw decision, and order,
pursuant to Galifornia Admnistrative GCode, title 8, section 20260. In
their stipulation, the parties agreed, inter alia that the charge,
conpl ai nt, answer, and the stipulation and statenent of facts wth the
exhibits attached thereto, constitute the entire record in this case;, and
that all parties waive a hearing before an Admni strative Law Judge
(ALJ), findings of fact and concl usions of |aw by an ALJ, and the
I ssuance of an ALJ ' s deci sion.

After prelimnary consideration of the issues presented in the
pl eadings and briefs of the parties, the Board, on July 19, 1983,

remanded this case to the Regional Drector of the Salinas



Regional Gfice for further evidentiary proceedings. A hearing was hel d
on Septenber 26, 1983, before ALJ Marvin J. Brenner at which testinony
was taken on the circunstances of Respondent's decision to termnate its
agricultural operations. Respondent filed a post-hearing brief whichis
her eby i ncorporated in the record herein.

Pursuant to the provisions of Labor Gode section 1146,1] t he
Board has del egated its authority in this matter to a three-nenber panel.

The Board has considered the record in light of the pl eadi ngs
and briefs of the parties and nakes the follow ng findings of fact and
concl usi ons of Law

F ndi ngs of Fact

1. Respondent W G Pack, Jr. was engaged in agriculture in
San Benito Gounty through August 1981 and was an agricul tural enpl oyer
w thin the neani ng of section 1140.4(c) of the Agricul tural Labor
Rel ations Act (ALRA or Act) through January 1981.

2. Charging Party WFWis now and at all tines naterial
herein has been a labor organization wthin the neaning of section
1140. 4(f) of the Act.

3. O Septenber 22, 1980, the UFWfiled a Petition for
Certification as excl usive col |l ective bargai ning representative for all
agricul tural enpl oyees of Respondent in the Sate of Galifornia.

4, n Septenber 29, 1980, the ALRB conducted an el ection

anong Respondent's agricultural enpl oyees and a najority of the

yUnI ess otherw se indicated, all section references herein are to the
Gl i forni a Labor Gode.
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votes were cast for the ULFW

5 O April 16, 1982, the ALRB certified the UFWas the
excl usi ve col | ective bargai ning representati ve of Respondent's agri -
cultural enployees in the Sate of California.

6. n April 21, 1982, Paul (havez, Orector of the ULFW
Hol lister office, sent a letter to Respondent reguesting negoti ations;

7. 1 June 28, 1982, W G Pack, Jr. sent a letter to the
UFWi n whi ch he expl ai ned that the conpany was refusing to negotiate
because he did not believe that the certification the Board i ssued was
val i d.

8. Respondent |ast enpl oyed agricul tural enpl oyees in
January 1981 and ceased all agricultural operations in August 1981.

9. Respondent did not notify the UFWin any manner of its
intention to close its operations prior to such cl osure.

10. Respondent first notified the UFWof the closure of its
operations when it alleged such closure in answer to the instant
conpl aint on Septenber 27, 1982.

11. Respondent decided to close its operations on or about
Qctober 20, 1980. At the tine of that decision, Respondent had
twenty-two workers on its payroll.

12. O July 19, 1982, the WFWfiled wth the Salinas Regi onal
dfice of the ALRB, and duly served on Respondent, unfair |abor practice
charges al l eging that Respondent had refused to bargain

13. n Septenber 8, 1982, General (Gounsel issued the

conplaint inthis matter which was duly served on Respondent. Said
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conplaint alleged that Respondent viol ated section 1153(e) and (a) by its
refusal to bargain wth the UFW

14. n Septenber 27, 1982, Respondent filed and served its
answer to the conplaint inthis natter, inwhich it denied that it had
viol ated section 1153(e) and (a) by its refusal to bargai n and cont ended
that the UFWcertification shoul d be set aside.

15, n January 19, 1983, General Gounsel issued a Frst
Anended Gonpl ai nt whi ch al | eged that Respondent viol ated section 1153(e)
and (a) by termnating its operations wthout notice to the UFW

Repr esent ati on Proceedi ngs

h Septenber 29, 1980, an el ecti on was conduct ed anong
Respondent ' s agricultural enpl oyees. The UFWwon that el ection by a vote
of 21 to 6 for no-union. Respondent filed a tinely objection to the
el ection, alleging that 80 garlic harvest workers who were not working at
the tine the election petition was filed were Respondent's agri cul tural
enpl oyees and t heref ore Respondent was not at fifty percent of peak
enpl oynent at the tine the petition was filed.gl Thi s obj ection was heard
by an Investigative Heari ng Examner (IHE) on June 17, 1981. (nh Decenber
22, 1981, the I HE i ssued her Decision recommendi ng that Respondent' s
obj ection be dismssed. After considering Respondent's exceptions to the
IHE s

4 Labor Gode section 1156.4. states that, in order to assure that an
election is conducted at a tine when a representative work force is
enpl oyed, an election petitionis untinely if the nunber of enpl oyees
enpl oyed during the payrol|l period preceding the filing of the petition
Is less than fifty percent of the nunber of enpl oyees enpl oyed during the
enpl oyer's period of peak enpl oynent for that cal endar year.
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Deci sion, the Board issued a Decision on April 16, 1982, in which it
concl uded that Respondent was not the enpl oyer of the garlic harvest
workers and certified the UPWas the excl usi ve col | ective bargai ni ng
representative of all Respondent's agricultural enpl oyees. (W G
Pack, Jr. (1982) 8 ALRB No. 30.)

Respondent's Duty to Bargai n

Respondent decided to close its agricultural operations wthin
weeks after the election in this case. Athough the election tally
i ndi cated that Respondent's enpl oyees had chosen to be represented by the
UFW Respondent did not notify the UFWof its intention to cl ose down.
Rat her, Respondent filed and litigated objections to the validity of the
el ection and, after Board certification of the UFW refused to bargai n
with the UPW Respondent did not, in fact, notify the UPWof the cl osure
of its operations until it answered the General (ounsel's conpl aint on
Sept enber 27, 1982, two years after the decision to cl ose was nade.

In Hghland Ranch v. Agricultural Labor Relations Bd. (1981)
29 Gal. 3d 84-8, the Galifornia Suprene Gourt upheld this Board s
application of the National Labor Relations Board (NLRB) rul e which

states that an enpl oyer refuses to bargain "at its peril" during the
peri od between an apparent union el ection victory and the union's
certification as exclusive representative of the enpl oyer's enpl oyees.
(See H ghl and Ranch and San d enente Ranch, Ltd. (1979) 5 ALRB No. 54,
citing Mke O Gonnor Chevrol et (1974) 209 NLRB 701 [85 LRRM 14-19].)

Uhder NLRB precedent, where an enpl oyer unilaterally changes its
enpl oyees' working conditions during that period w thout giving the union

notice or an opportunity to bargai n over
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the changes, and the union is subsequently certified, the enpl oyer's
unilateral action violates Labor Gode section Ho3(e) and (a). (W R Gace
@. v. NLRB (5th dr. 1978) 571 F.2d 279 [98 LRRVI2001], enforcing (1977)
230 NLRB 617 [95 LRRVI 1459] .)

In affirmng the Board' s hol ding, the Hghland Gourt rejected
the enpl oyer's contention that Labor Gode section H3(f), which nakes it
unl awful to recogni ze or bargain with an uncertified union, absol utely
prohi bits any bargaining prior to certification by the Board. The Qourt
agreed with the Board' s reasoning that section Ho3(f) was principal |y
intended by the Legislature to prevent voluntary recognition of unions by
enpl oyers, a practice wth a long history of abuse in agricultural |abor
relations. (See Hghland Ranch v. Agricultural Labor Relations Bd.,
supra, 29 CGal.3d 858-860; Englund v. Chavez (1972) 8 Cal.3d 572; Levy,
"The Galifornia Labor Relations Act of 1975 - La Esperanza de Galifornia
Para el Future" (1975) Santa Qara L. Rev. 783, 789-790.)

The Gourt suggested, however, that sections 1153(f) and
1156. 3(c) (allowi ng for post-election objections) al so expressed a
legislative intent to protect the right of enpl oyees to freely choose
representation or no representation through valid secret-ballot elections.
The Qourt therefore suggested that this Board |imt the NNRB s "at its
peril" doctrine by stating that:

... when enpl oyees or an enpl oyer |evel objections at an
election that are sufficiently serious to cast reasonabl e
doubt upon whether a union's initial victory wll
ultinately be sustained, section 1153, subdivision (f) nay
bear upon the situation. Wen the enpl oyer can establ | sh
that it entertained a good faith, reasonabl e doubt as to
the representative status of a union that has not yet been
formally certified by the ALRB, the proscriptions of
section
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1153, subdivision (f) nmay preclude a ruling that

the enpl oyer acted "at its peril" in refusing

to bargain wth a presunptively victorious union
during the period of an el ection chal |l enge. _

(0. J.R Norton Go. v. Agrlculté)ral Labor Rel ations -

Bd., supra, 26 Gal.3d 1, 30-35.)~
(29 G4l . 3d at 861.)

The reference in the Gourt's H ghland Decision to its decision
inJ. R Norton . v. Agricultural Labor Relations Bd. (1979) 26 Cal . 3d

1l indicates to us that the policy considerations addressed in Norton

shoul d al so be applied to pre-certification, H ghland-type cases.‘—” The

issue in the Hghland case, however, is whether the enpl oyer had any duty
to bargain over the pre-certification change in working conditions.

Uhder the Norton Decision, a duty to bargain after certification clearly

exi sts and the issue is whether to i npose a nakewhol e renedy for the

enpl oyer' s

(EEEErrrrrrririrg
(i

3 In Hghland, the Court stated that it was unnecessary to deci de
this issue conclusively, resting its holding instead on the nore |inited
8_rou_nd that Hghland had failed to appeal the Executive Secretary's

ismssal of its objections to the full Board and therefore coul d not
havte_ Padda reasonabl e doubt that the Uhion woul d subsequent!|y be
certified.

4 The Gourt in Norton struck down the Board s practice of applying
the makewhol e renedy in all cases where the enpl oyer refused to bargain,
i ncl udi ng those cases where the refusal was utilized as a neans to obtain
Lud| cial reviewof the Board's action in certifying the union. Such a

| anket inposition of makewhol e relief, the Gourt reasoned, woul d
di scourage an enpl oyer fromseeking judicial reviewof a neritorious
claamthat an election did not represent the free choice of the enpl oyees
as to their bargaini nP representative. The Board was therefore
instructed not to apply the nakewhol e renedy in "cl ose cases raising
i nportant issues" where the enpl oyer had a reasonabl e, good faith beli ef
that the election results did not reflect the free choice of its
enpl oyees. (J.R Norton . v. Agricultural Labor Relations Bd., supra,
26 Cal . 3d at 39.)
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techni cal refusal -to-bargain. el

To avoid our finding an unfair labor practice in this case,
therefore, Respondent nust establish that it entertai ned a reasonabl e,
good faith doubt that the UFWwon a valid el ecti on. Respondent argues t hat
it had and continues to have such a doubt, based on its viewthat it was
the enpl oyer, for |abor relations purposes, of the 80 workers in the 1980
garlic harvest.§/ For the reasons stated below, we find that Respondent
did entertain a reasonabl e, good faith belief that it was the statutory
enpl oyer of the garlic harvest workers and that Respondent therefore did
not violate Labor Gode section 1153(e) and (a) by closing its operations

w thout bargaining wth the UPWover the effects of that closure.

S An order in a certification proceeding is not directly reviewable

inthe courts, sinceit is not a "final" order wthin the neani ng of
Labor Code section 1160.8. It is only by refusing to bargain wth the
certified union that an enpl oyer nay obtain judicial reviewof the
Board' s certification and its finding that the refusal was an unfair

| abor practice. (N shikawa Farns, Inc. v. Mihony (1977) 66 Cal . App. 3d
781, 787.) Such enpl oyer conduct is known as a "technical refusal to
bar gai n. "

o Respondent argues that its belief inthe invalidity of the el ection
was reasonable and held in good faith sinply because the Board set its
objection for hearing and, after the UFWwas certified, Respondent
diligently sought reconsideration before refusing to bargain. A though
Respondent correctly distingui shes the instant case fromthe H ghl and
case, in which the enployer failed to pursue its el ection objections
through the entire admnistrative process, its argunent is wthout nerit.
A though Respondent presented sufficient declaratory evi dence to suggest
an incorrect peak determnation by the Regional Drector, the evidence
adduced at the investigative hearing proved that Respondent's objection
was insufficient to set aside the election. The nere presentation of a
prina facie case is not conclusive as to an enployer's ultinate duty to
bargai n, since the declaratory support for the objections may be
discredited, rebutted, or proved insubstantial. Rather, it nust appear,
after a full investigative process, that the enpl oyer reasonably and in
good faith believed the natters alleged in its objection tended to affect
the outcone of the election. (Conpare J.R Norton Go. v. Agricultural
Labor Relations Bd., supra, 29 Cal.3d at 39.)
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Respondent ' s H ecti on (bj ection

For several years prior to the el ection, Respondent and
anot her conpany, Vessey Foods; had had an arrangenent whereby Vessey
provi ded the harvest |abor for Respondent’'s garlic crop. In 1980, the
year of the el ection, Respondent and Vessey entered into a witten
agreenent, calling for Vessey to again provide harvest |abor. Shortly
before the harvest, however, Vessey inforned Respondent that, due to
financial difficulties, it could not supply the | abor as agreed.
Respondent was therefore forced to assune the responsibility for hiring a
| abor contractor and harvesting the garlic. Respondent borrowed the noney
to pay for the harvesting costs.

Both WIlis Pack (Respondent's owner) and wayne \essey
(Vessey's manager) testified that, as a result of Vessey's failure to
provi de the harvest |abor, the garlic was owned entirely by Respondent.
Curing the harvest, Respondent was unsure to whomit woul d eventual | y
sell the garlic crop. Respondent ultimately sold a snall portion to a
third party and the remai ning anount to Vessey at the original contract
pri ce.

Labor Gode section 1140.4(c) provides that workers supplied by
a |l abor contractor are the enpl oyees of the entity engagi ng the | abor
contractor. In Tenneco Vst (1977) 3 ALRB No. 92, the ALRB found t hat

where the conpany hired a | abor contractor, determned the rate to be
paid to the workers, and paid the | abor contractor an anount sufficient
to cover the cost of the labor, plus a coomssion or fee for his

servi ces, the conpany was the statutory enpl oyer under Labor Gode section
114.0.4. (c). In this case, Respondent hired | abor contractor Peter

Bour det and det er m ned
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the conpensation to be paid to himand the workers. Based on these
facts, Respondent was reasonable in its belief that it was the statutory
enpl oyer of the Bourdet enpl oyees.

The di ssent argues that Respondent’'s objecti on never anount ed
to nore than reliance on the superficial terns of the contract between
Respondent and Vessey because Vessey subsequent |y rei nbursed Respondent
for the noney pai d Bourdet, Vessey supervisors were present during the
harvest, the workers supplied by Bourdet worked for Vessey before and
after Respondent's garlic harvest and never again for Respondent, and
Bourdet worked for Vessey for eight years prior to obtaining his | abor
contractor's license. In our view the dissent msconstrues the issue at
hand. The issue here is not whether Respondent’'s assertion that it is
the enpl oyer of Bourdet's enpl oyees is correct, but rather, whether such
assertion was reasonable at the tinme of the election and at the tine of
the decision to close the operations. Qitical tothis inquiry is the
status of the relationship between Respondent, \essey, and Bourdet at the
tinmes herein in issue. Wen Vessey failed to performits harvesting
oper ati ons, Respondent assuned the sole responsibility for the harvest

and the ultinate disposition of the garlic crop.z/

7 The dissent msstates that Respondent hel d the harvested garlic
crop waiting for Vessey to obtain cash for reinbursement. This inference
is at odds wth the undi sputed testinony of both WIlis Pack and VWyne
Vessey that Respondent assuned sol e possession of the garlic crop and
Pack's testinony that he was not sure to whomhe woul d eventual |y sell
the garlic crop. It is also inconsistent wth the actions that .
Respondent did take, e.g., hiring Bourdet, negotiating the conpensation
for enpl oyees, and storing the garlic. |f Respondent was nerely fronting
the harvest costs subject to |later

[fn. cont. on p. 11]

10.
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The fact that Vessey subsequently cured its breach of the contract by
paying the cost of the garlic harvest does not render unreasonable
Respondent's assertion of its enployer status during the tines at

. 8/
I ssue. -

Nei ther are we persuaded that the prinmary rel ati onshi p between
Bourdet and his enpl oyees and \Vessey rendered Respondent's belief as to

its enpl oyer status unreasonable. In San Justo Farns (1981) 7 ALRB Nb.

29, the Board decided that, in determning who is the enpl oyer of
enpl oyees wth ties to several parties, one inportant consideration is
whi ch party has the prinmary and continuing enpl oynent relationship wth
the enpl oyees. However, even assuming that San Justo is applicable to
Respondent ' s case, that Decision was rendered a year after the events in
question in this matter. Respondent coul d not have considered San Justo's
potential effect onthis case at the tine it decided to close its
oper at i ons.

The Board adopted the Investigative Heari ng Examner's

(IHE) finding that Vessey supervisors were present during

(EEEErrrrrrririrg
(i

[fn. 7 cont.]

rei mbur senent, Respondent coul d have easily lent the noney directly to
Vessey and have avoi ded taking responsibility for the crop. Wile we
think the evidence may support the conclusion that both Respondent and
Vessey kept open the option that Vessey could cure its breach and buy the
garlic crop, the record certainly cannot be read, as the dissent attenpts
to do, that in fact the parties expected the Pack/\Vessey rel ationship to
conti nue.

g Vessey rei nbursed Respondent for the harvest cost two nont hs
after the garlic harvest, i.e., in Novenber 1980. The el ection was held
in Septenber 1980, and' the decision to cl ose operations was nmade in
Cct ober 1980.

11.
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Respondent ' s garlic harvest and supervi sed Bourdet.gl However ,

Respondent ultimately bore the responsibility for hiring the enpl oyees,
set their rate of pay, paid them and decided other matters relating to
the harvest and disposition of the garlic crop, "as he sawfit."g)/
Despite the fact that MVessey supervisors exercised sone role in
super Vi si ng Bourdet, there was nonet hel ess a sufficient basis for
Respondent to reasonably believe that it was the enpl oyer of Bourdet's
wor ker s.

As we find that Respondent had a good faith belief that it
was the enployer of Bourdet's enployees, we likewse find that
Respondent had a good faith doubt as to the validity of the election.
Therefore Respondent’'s failure to notify the UFWabout its decision to
close its operation was not in violation of Labor Code section 1153(e€)
and (a), and we w il dismss the conplaint inits entirety.
LITITTIITLLTTTTTT]

g The IHE in essence rejected the testinony of Pack, \essey, and

| abor contractor Bourdet that Vessey did not provide supervision of the
harvest and rej ected Pack's and Vessey's testinony that \Vessey _
supervisors visited the fields only to inspect the quality of the garlic
for possible purchase. The IHE credited three worker wtnesses, wo
testified that' t_he?/ consi dered t hensel ves Vessey enpl oyees whi | e worki ng
at Respondent's field. Two workers testified that they saw Vessey
supervi sors giving Bourdet orders in Respondent's field, although one of
them Juan Carrillo, admtted that he was not personal |y aware of what
the Vessey supervisors told Bourdet. Bourdet admtted that he supﬁl | ed
enpl oyees to work at fields supervised by Vessey at the sane tine he was
working for Respondent, and, as to these fields, he received orders from
Vessey supervisors. The IHE resolved this issue by finding that the
orders were given wth regard to Respondent's field, not in connection
wWth Bourdet's services at the other \Vessey fields.

o For exanpl e, Respondent determned i n which fields Bourdet

enpl oyees woul d work and deci ded that no work woul d be perforned over
the Labor Day weekend.

12.
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QREER
Pursuant to section 1160.3 of the Agricul tural Labor
Rel ations Act, the Agricultural Labor Rel ations Board hereby orders that
the conplaint herein be, and it hereby is, dismssed inits entirety.

Dated: My 4, 1984

JARE CARR LLQ  Menber

PATR CK W HENNLNG  Menber

13.
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MEMBER WALD E, Dissenting in part:

| disagree with the najority' s concl usion that Respondent
reasonably believed that it was the "enpl oyer" of the garlic harvest
enpl oyees at the tine Respondent decided to close its operation w thout
notice tothe UWW Inny view by the tine of Respondent’'s decision to
cl ose, Vessey had conpl etely cured any breach in the original Pack/Vessey
contract and stepped back into the enpl oyer status that woul d have been
Vessey' s under that original contract. Respondent's tenporary control of
the harvest is insufficient reason, in the final analysis, to doubt the
validity of the el ection.

In W G Pack, Jr. (1982) 8 ALRB Nb. 30, the Board found that,

regardl ess of the appearances created by Respondent’'s contract wth
Vessey and by Respondent's efforts to hire a | abor contractor, \essey
actually provided its regul ar enpl oyees to harvest Respondent's garlic,
just as in prior years. The Board found it significant that the |abor
contractor, Peter Bourdet, had worked for \Vessey as a harvest nanager for

ei ght years before getting his contractor
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l'icense; that the workers supplied by Bourdet worked for Vessey before
and after Respondent's garlic harvest and never worked for Respondent
agai n; that Vessey supervisors were present during the harvest; and that
Vessey actual ly bore the cost of the harvest |abor because it reinbursed
Respondent in full for noney paid to Bourdet.1/

Based upon those facts, the Board found that \essey was the
enpl oyer of the garlic workers. The actual transaction showed t hat
Vessey supplied the noney for the |abor, supervised the | abor and the
quality of the crop, and had a continui ng enpl oynent rel ationship wth
both the garlic harvesters and the | abor contractor. Respondent's
connection with the garlic harvest consisted of advancing the noney to
pay Bourdet.gl Under this Board s "whol e

y. The majority finds that Respondent had a reasonabl e good faith
belief that it was the enpl oyer of garlic harvest workers at the tine of
Respondent ' s refusal -to-bargai n over the closure of its operations. n
the contrary, the record reflects that Vessey rei nbursed Respondent for
the |abor contractor's fee approxinmately two nonths after the cl ose of
the harvest or the first week of Novenber 1980. Respondent had hel d the
harvested crop, waiting for Vessey to obtain the cash for the
rei nbursenent. (Onhce that occurred, Respondent sold the garlic to Vessey
at the original contract price. Therefore, at the tine Respondent deci ded
and began to take steps to close its operations in |ate Qctober and
Novenber 1980, it knew or shoul d have known that Vessey had perforned all
of its obligations regarding the garlic harvest as described in the
ori ginal Pack/Vessey contract.

4 The testinony of WIlis Pack and Wyne Vessey i ndi cates t hat

whi | e Pack did assune responsibility for the ownership of the harvest for
a short tine, due to Vessey's financial problens, both parties expected
the IonPtl me Pack/ Vessey rel ationship to continue. Respondent aﬁpears to
have hel d the crop for Vessey with the intention of finishing the garlic
transaction as origi naIIK planned. Wiile the najority may be correct in
stating that Respondent had the legal right to sell the crop to anyone,
the fact remains that Respondent held the crop in storage until Vessey
was prepared to conpl ete the contract under its original terns.

10 ALRB Nb. 22 15.



activity" test for determning the proper enployer for |abor relations
pur poses, \Vessey was clearly the enpl oyer, and Respondent has failed to
denonstrat e any reasonabl e factual basis for hol ding otherw se. (See
San Justo Farns (1981) 7 ALRB No. 29; Joe Maggio, Inc. (1979) 5 ALRB Nb.
26; Napa Valley M neyards (1977) 3 ALRB No. 22.)

Dated: My 4, 1984

JEROME R WALD E Menber

10 ALRB No. 22 16.



CASE SUMARY

W G Pack, Jr. (UPWY 10 ALRB No. 22
Case Nb. 82- CE 72- SAL

BOARD DEA S ON

Based on a stipulated record and testinony taken pursuant to a limted
renand order by the Board, the Board found that Respondent closed its
operations wthout notice to the UMW The closure occurred after the UFW
won an el ection but before the certification had i ssued. The Board hel d
that, although an enpl oyer usual |y refuses to bargai n over changes in
working conditions "at its peril" during the pre-certification period, no
violation of the d_utx to bargai n occurs where the enpl oyer holds a
reasonabl e good faith doubt as to the validity of the el ection.

In the instant case, Respondent believed the el ection petition was
untinely filed because it was not at 50 percent of peak enpl oynent at the
tine the petition was filed. The objection alleged that Respondent was
the enpl oyer of a group of garlic harvest workers; however, the Board
held inits certification decision that another entity was the

“enpl oyer." (W G Pack, Jr. (1982) 8 ALRB Nb. 30.) The Board here found
Respondent’s belief inits enployer status to be reasonabl e, though,
incorrect, because Respondent hired and paid the | abor contractor who
supplied the labor, set the wages and hours of the harvesters, and was
the sol e owner of the harvested crop. Respondent therefore did not
violate the duty to bargain when it closed its operation, and the
conplaint was dismssed inits entirety.

MEVBER VALD E D SSENTI NG

Menber Vil di e di sagreed with the findi nP_ that Respondent reasonably
believed it was the enpl oyer of the garlic harvesters. He would find,
rather, that the garlic harvest was paid for and control | ed by Vessey
Foods and that Respondent's short period of ownership of the crop did not
change the original arrangenent which was for Vessey to harvest and then
buy the entire garlic crop.

* * *

This Case Sunmary is furnished for information only and is not an
official statenent of the case, or of the ALRB.

* * *



STATE CF CALI FCRN A
AR ALTURAL LABCR RELATI ONS BOARD
In the Matter of:

WG PAXK JR Case No. 82-CE72-SAL
Respondent ,
STl PULATI ON FCR TRANSER
and TO BOARD

WN TED FARM WIRKERS CF
AMR CA AFL-AQ

Charging Party.

e N e e N N N N N N N N N

Pursuant to 8 Cal . Admin. Gode section 20260, the parties to
t he above captioned natter hereby stipulate that there is no conflict
in the evidence to be considered and hereby transfer this proceedi ng
directly to the Board.

The parties agree that the charges, conplaint, answer and
attached "Sipulation of Facts" and docunents incorporated therein
constitute the entire record in this case and that no oral testinony
IS necessary. The parties agree to waive a hearing before an
Admnistrative Law Oficer and to submt this case directly to the
Board for findings of facts, conclusions of |aw and order.

STI PULATI ON GF FACTS

Gounsel for the General (ounsel, the Charging Party and
the Respondent in case no. 82-CE72-SAL hereby stipul ate as
fol | ons:

1. Respondent WG Pack, Jr. was engaged in agriculture
only in San Benito Gounty through August 1981 and was an agri cul tural
enpl oyer w thin the meani ng of section 1140.4 (c) of the Act through
January 1981.



2. (harging Party, Whited FarmVWrkers of Anerica, AFL-
AO(WW, isnowand at all tines material herein has been a | abor
organi zation w thin the neani ng of section 1140.4 (f) of the Act.

3. Onh Septenber 22, 1980 the UFWfiled a Petition for
Certification for all agricultural enpl oyees of Respondent in the
Sate of Galifornia.

4, n Septenber 29, 1980 the Agricul tural Labor
Rel ati ons Board (ALRB) conducted an el ection for Respondent's
agricul tural enpl oyees.

5. Ch April 16, 1982, the ALRB certified the UFWas the
excl usi ve representative of Respondent's agricultural enpl oyees in
the Sate of Galifornia for the purposes of collective bargai ning as
defined in section 1152 (a) of the Act.

6. O April 21, 1982, Paul Chavez, Drector of the ULFW
Hol lister office sent a letter to Respondent requesting
negotiations. (A copy is attached as Exhibit A)

7. n April 26, 1982, Paul Chavez, Director of the UFW
Hol lister office, sent a second | etter to Respondent again
requesting negotiations (A copy is attached as Exhibit B)

8. O My 14, 1982, Paul Chavez sent a third letter to
Respondent requesting negotiations and adnoni shi ng Respondent t hat
appropriate legal action would be taken i f Respondent did not
contact the UFW (A copy is attached as Exhibit C)

9. O June 28, 1982, Wg. Pack, Jr. sent a letter to the
UFWi n whi ch he expl ai ned that the conpany was decl i ni ng



to negoti ate because he did not feel that the certification
i ssued by the Board was valid. (A copy is attached as Exhi bit
D)

10. Respondent |ast enpl oyed agricul tural enpl oyees in
January 1981 and ceased all agricultural operations in
August 1981.

11. Respondent did not notify the UFWin any nanner of
its intention to close its operations prior to such closure.

12. Respondent first notified the UFWof the
closure of its operations when it alleged such closure in answer to
the instant conpl ai nt on Septenber 27, 1982.

The parties further stipulate that the Board nay take
admnistrative notice of the records of the proceedings in case no.
80-RG 72-SAL, and that the fol l ow ng docunents in that case shall be
nade a part of the record of this proceeding :

Petition for Certification

Enpl oyer' s Response to Petition for Certification
Notice and Drection of Hection

Tally of Ballots

Enpl oyer' s (bj ections to Conduct of H ection
Notice of Allegations to be set for Hearing

Nbtice of Investigative Hearing

©® N o a0 & w NP

Motion for Continuance
9. Qder Ganting Mtion and Arended Notice of
I nvestigative Hearing
10. Mdtion for Pre-Hearing Gonference
11. Qder Ganting Mtion for Pre-Hearing Gonference and
Arended Notice of Hearing



12. Anended Notice of Pre-Hearing Gonference and

Anended Notice of Investigative Hearing

13.

Record Transcript of the Investigative Hearing

including all exhibits introduced at the hearing

14.
15.

Exam ner

16.
17.

ALRB NO 30

18.
19.

Deci sion of Investigative Heari ng Exam ner

Enpl oyer' s Exceptions to Decision of Investigative Hearing

UFWResponse to Enpl oyer' s Excepti ons

Decision and Certification of Representative, 8

Enpl oyer' s Mbtion for Reconsideration
Q der Denying Mtion

This stipulation is. made w thout prejudice to any

obj ection that any' party nmay have as to the nateriality,

rel evance, or conpetency of any fact stated herein.

Lpon the granting of this transfer to the Board, the parties

request that the Board set atine for the filing of briefs.

Tomaw 2\ 1953 Clubs Waddll

DATE

DATE

R STGPHER W WADDHEL L
Attorney for Respondent

L Lot L |: o el -

NEB- DUNPHY, Charging Party
UN TED FARMWIRKERS OF AMBER CA. AFL-A O

—— -'"' ‘7‘.
A:.‘-;:n — /ﬁ)ﬂi-ﬂih.{'?

JUMDN F. RAMREZ, Saff Counsel
AR ALTURAL LABCB RELATI ONS BOARD




Exhibit A

April 21.

W G Pack, Jr.
1471 Wight Rosd
Hol i ster, CA 95023

Re: W G Pack, Jr. Negotiations

Dear Gentl enen:

Pursuant to a Uhion representation el ection

conduct ed anong your enpl oyees and a subsequest
certification of our Ui on as excl usive collective
bargai ning representative by the Agricul tural Labor
Rel ations Board on April 16, 1S32, (80-RG 72-SAL)we
are reguesting a negotiations treating wth your
GConpany.

Forthcomng wll for a request for infornation
which is necessary for the Uhion to prepare-

meani ngf ul contract proposal s on economc |ssues at
our upcom ng bargai ni ng sessi ons.

FA ease advise ne of the dates acceptabl e for our
first neeting, | can be contact at our Hollister
office. If you have any quest tons, do not
hesitate to contact ne.

S ncerely,
A

at . P —
JaEat ¥ s
= & =

Paul F. Chavez
D rect or

PFQ ec

Certified # 1660692



Exhibit B

April 26, 1982

W G Pack, Jr.
1221 Lehigha Vall ey H ace
DCanvi |l 1 e, CA 94526

RE W G Pack, Jr. Negotiations
Dear Gentl enen:

Pursuant to a Whion representation el ection
conduct ed anong your enpl oyees and a subsequest
certification of our Uhion as excl usive bargai ni ng
representative by the Agricultural Labor Relations
Board on April 16, 19S? (80-RG72-SAL) we are
reguesting a negotiations neeting wth your
Gonpany.

Forthcoming wll be a request for Infornation which
I's necessary for the Lhion to prepare neani ngful
contract proposal s on economc issues at our

upcom ng bar gai ni ng sessi ons.

A ease advise ne of the dates acceptabl e for our
first neeting. | can be contact at our Hollister
office. If you have any questions, do not hesitate
to contact

S ncerel vy,

Paul F. Chavez
D rector

PFQ ec

Certified letter nunber 1660694



Exhibit C

May 14, 1982

WG Peak. Jr,
1221 Lehigha Valley M ace
Danvil | e. CA 94526

RE WG PACK Jr. Negotiations
Dear Gentl enen:

Pursuant to a Union representation el ection

conduct ed anong your enpl oyees and a subsequest
certification of our Ui on as excl usive collective

bargai ning representative by the Agricul tural Labor

Rel ati ons Board on April 16,1932. (case # 80-RG 72-

sal) , we are requesting a negotiations neeting wth

pour Gonpany.

V¢ have yet to hear fromyou regardi ng your avail ability for
our first neeting. Qur original neeting request was nailed to
y to you on Aril 26, 1932. If we do not hear fromyou in a few
days we wll be force to take appropriate | egal action.

If you have any questions do net hesitate to
contact ne at the Hollister Union (fice.

S ncerel vy,

Paul F. Chavez
D rector

PFQ ec
Certified letter # P 225 400 004



Exhibit D

RECEIVEDJUL 6 om0
' 28 JUNE 9820 1932
121 | ehigh val |l ey pl ace
Danvill e, CA 94526

Lhi ted Farm Vér ker s

P.Q Box 620

840 Bast &X., Holliater CA 95023
Dear (Uhion):

Fl ease be advised that we are indicating at this tine our refusal
to bargain wth you, because we feel that the certification issued
by tlh_edAgrl cultural Labor Relations Board on April 16, 1982 is

i nval i d.

S ncerel vy,

f;/”ff,ffx




STATE GF CALI FGRN A
AR ALTURAL LABCR RELATI ONS BOARD

PROCF OF SERVI CE 3Y WAL
(1013a, 2015.5 CCP.)

| ama citizen of the Lhited Sates and a resident of the Gounty of
Nont er ey . | amover the age of eighteen years and not a
party to the wthin entitled action. M business address is: 112
Boronda Road. Salinas. CA 93907

O January 26, 1983 | served the wthin

Sipulation for Transfer to Board and Gficial

Exhi bits, WG Pack, Jr. 82-C& 72-SAL

on the parties in said action, by placing a true copy thereof enclosed
in a seal ed envel ope wth postage thereon fully prepaid, inthe Uhited

Sates mai|l at Sal i nas , Gdifornia addressed as foll ows:
Certified Mail Regul ar Mai |

Chri stopher W Vaddel |, Esq. WI |i am R gg- Hobl yn,

S ms and Wdnan Admnistrative Law G ficer

84 Vst Santa dara Street 2476 Berrywood Dr.

Quite 660 Rancho Gordova, CA 95670

San Jose, CA 95115
Ms. Janet M ning

E Eﬁﬁ Executive Secretary
Cert. # Agricul tural Labor
Rel ati ons Board
915 Capitol Ml l,

Ned Dunphy, Esq. Third H oor
Lhi ted Far m \Wrker s Sacranent o, CA 95814
of Anerica, AFL-AQ O

P.Q Box 30
Keene, CA 93531

S8/
Cert. o LA
Executed on January 26, 1983 at Sl i nas ,Glifornia.

| certify (or declara), under penalty of perjury that the foregoing

is true and correct.
|E :::':'E ﬂ:] ;:Z' Ej;

ALRB 64a (Rev. 5/80) Ju BAUGM
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